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BACKGROUND In 1963, the United States Supreme Court held in the landmark 
decision Gideon v. Wainwright that all criminal defendants 
had the right to be represented by counsel, regardless of their 

ability to afford an attorney.  This federal constitutional mandate 
was then charged to all States to carry out and finance. New York 
State, in turn, passed the responsibility of providing all indigent 
defense services, and most of the costs associated with this service, 
to counties and the local property taxpayer. 

In 2006, New York State’s Chief Judge Judith Kaye created the 
Commission on the Future of Indigent Defense Services, which 
reported that “New York’s current fragmented system of county-
operated and largely county-financed indigent defense services 
fails to satisfy the state’s constitutional and statutory obligations to 
protect the rights of the indigent accused.”  

The following year, the state and five counties were sued by the New 
York State Civil Liberties Union (NYCLU), Hurrell-Harring v. State 
of New York, which claimed indigent criminal defense services were 
underfunded and failed to meet constitutionally-required standards. 

In 2014, the state settled the Hurrell-Harring lawsuit by agreeing 
to expand indigent defense services for the five counties (Ontario, 
Onondaga, Schuyler, Suffolk and Washington) named in the suit and 
provided state funding for those expanded services, which included  
placing case load caps on public defenders and providing legal 
counsel on first arraignment. 

However, despite the merits of the settlement, it created an 
inequitable system of indigent defense where the five counties in the 
settlement provided expanded services that were funded by the state 
and the other 52 counties were left with their existing property tax-
funded public defense system. 
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FUNDING INDIGENT DEFENSE SERVICES 
According to the New York State Office of Indigent Legal Services (ILS) in 2015:

• Local taxpayers from the 57 counties and City of New York spent nearly 
$389 million on indigent legal services. 

• The 57 counties outside of NYC spent $164 million annually on public 
defense.

• The state provided the 57 counties 
with $39 million (¼ of the costs) in 
indigent defense support. 

• New York City spent $224 million 
locally on this program and received 
$40 million from the state to provide 
indigent defense services and $58 
million from the Office of Court 
Administration to cover expanded 
first arraignment and case caps. 

2016-17 NEW YORK  
STATE BUDGET  
The 2016-17 New York State Budget 
included the prior year state assistance 
level of $84 million for most counties for 
indigent defense local assistance. There 
was an additional $12.2 million of increased funding for implementation of 
the Hurrell-Harring settlement, but the funding increase is limited to the five 
counties involved in the settlement. The additional $12.2 million will be used 
to implement first arraignment coverage, public defender caseload caps, and 
increased support staff in the five counties.  

THE IMPACT OF SETTLING HURRELL-HARRING 
The core of the agreement in the Hurrell-Harring v. State of New York 
settlement was that New York State fund and expand indigent defense services 
in the five counties named in the lawsuit. 

The state agreed that the services in these five counties would match what 
New York City already has in place—a cap on the number of cases a public 
defender could take on at any given time and providing public legal counsel at 
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first arraignment. As noted, the 2016-17 State Budget allocated $12 
million to the five counties to provide these services in compliance 
with the settlement. 

This created a new problem for the remaining 52 counties, as it 
leaves them vulnerable to lawsuits similar to Hurrell-Harring, 
because they do not have the funding or resources to provide the 
level of services provided in settlement counties. According to the 
Office of Indigent Legal Services, the cost of expanding the Hurrell-
Harring settlement terms to the remaining 52 counties would be 
approximately $115 million annually.

NEW INDIGENT DEFENSE GUIDELINES 
Part of the Hurrell-Harring settlement are new state-imposed eli-
gibility standards released on April 4, 2016 that expand eligibility 
to anyone with net income from 125% in many counties to 250% of 
the federal poverty level, which is $30,000 for an individiual and 
up to $62,000 for anyone in a family of four. These new guidelines, 
entitled  “Criteria and Procedures for Determining Assigned Counsel 
Eligibility,” were developed by the New York Office of Indigent Legal 
Services (ILS) by way of the New York Executive Law Section 832(3)
(c) and the state-settled Hurrell-Harring lawsuit. The guideline 
implementation was supposed to take effect in October 2016, but 
now has been delayed to April of 2017.    
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A LEGISLATIVE SOLUTION TO REFORMING  
THE INDIGENT DEFENSE SYSTEM
In June 2016, the State Senate and Assembly unanimously adopted legislation sponsored 
by Senator John DeFrancisco and Assemblymember Patricia Fahy  (S.8114/A.10706), 
which provides expanded and uniform indigent defense services and mandate relief 
for counties and local property taxpayers. The bill provides for the state to fully 
reimburse county costs for indigent defense services. The State fiscal takeover would be 
incremental as follows: 25% of county costs by 2017, 35% by 2018, 45% by 2019, 55% in 
2020, 65% in 2021, 75% in 2022, and 100% thereafter. This bill also increases indigent 
defense services, such as first arraignment and case caps for indigent defense providers. 

NYSAC’S POSITION
Counties, always mindful of the state-imposed property tax cap, are not in a position 
to expand legal services to the poor. As such, counties support the gradual state 
takeover outlined in recent 
legislation. Indigent defense 
is a constitutional obligation 
of NYS and all costs for this 
service should be the state’s  
responsibility. The Hurrell-
Harring settlement increased 
the legal and fiscal pressure 
on the 52 counties outside 
the suit and created an 
unbalanced system. To best 
provide legal services to the 
poor, it is necessary to cap 
caseloads and provide counsel 
at first arraignment for people 
throughout the state.  Passing 
this legislation correctly aligns 
the indigent defense payment 
stream with the state, not local 
property taxpayers.

Counties support the legislation passed by the NYS Assembly and the NYS Senate. The 
next step is for Governor Cuomo to sign the bill into law, and create a more just New 
York State. As the Albany Times Union editorial board wrote on June 23, 2016, “It’s not 
every day that an elected official gets a chance to end an injustice that has gone on nearly 
his entire lifetime. Mr. Cuomo should join the Legislature, and not delay justice one 
more year.” 

Counties within NYC, reduced state-funded caseloads

effective April 1, 2014

5 upstate Hurrell-Harring counties, state pledged to fund

reduced caseloads, counsel at first appearance and quality

improvements in lawsuit settlement October 21, 2014
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BUILDING BALANCED JUSTICE TOGETHER
Passing this historic bill took a tremendous collective effort by many 
state and local leaders. Senator DeFrancisco and Assemblymember 
Fahy, and their staff members, worked hard to coordinate the wide 
ranging concerns from many of the stakeholders in the indigent defense 
system, including county leaders, public defenders, the office of court 
adminstration, Hurrell-Harring litigants, and state budget officials. We 
appreciate the bi-partisan leadership that these state lawmakers provided 
throughout the process, and we look foward to working with them and 
Governor Cuomo as we prepare to turn this legislation into state law. 

A special thank you to Albany County Executive Daniel McCoy who 
ensured county needs were met in the bills that were introduced in the 
Capitol. We also recognize the active and ongoing work of many other 
county officials, including members of the NYS County Executives 
Association, NYS County Administrators/Managers Association, the NYS 
County Attorneys Association (with special recognition to Stephen Button, 
St. Lawrence County Attorney, who worked tirelessly for this reform), 
the New York State Defenders Association, and the Chief Defenders 
Association of New York.  

The recent progress toward a more just legal system is the result of the 
work that all of these individuals and groups have put into this effort.


